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DECI SI ON AND ORDER - AWARDI NG BENEFI TS

This is a claimfor workers' conpensation benefits under the
t he Longshore and Harbor Wrkers' Conpensation Act as anended (33
US C 8901, et seq.), herein referred to as the "Act.” The
heari ng was held on March 23, 1998 in New London, Connecticut at
which tinme all parties were given the opportunity to pr esent
evidence and oral argunents. Post-hearing briefs were not
requested herein. The following references will be used: TR for
the official hearing transcript, ALJ EX for an exhibit offered by
this Adm nistrative Law Judge, CX for a Caimant's exhibit, and EX
for an Enpl oyer's exhibit. Thi s decision is being rendered after
having given full consideration to the entire record which was
closed on April 1, 1998, upon the filing of the official hearing
transcri pt.



Stipul ati ons and | ssues
The parties stipulate, and | find:
1. The Act applies to this proceeding.

2. Cl ai mant and the Enployer were in an enpl oyee-enpl oyer
relationship at all relevant tines.

3. On April 1, 1994, Cctober 4, 1994, April 6, 1995, and
Septenber 15, 1995, Cdaimant suffered injuries to his right
shoul der in the course and scope of his enploynent.

4. Cl ai mnt gave the Enployer notice of the injuries in a
timely manner.

5. Claimant filed a tinmely claim for conpensation and the
Enpl oyer filed a tinely notice of controversion.

6. The parties attended an informal conference on April 23,
1997.

7. The applicabl e average weekly wage is $756. 91.

8. The Enpl oyer voluntarily, and without an award, has paid
tenporary total conpensation fromMy 20, 1994 t hr ough Novenber 11
1994, and then from May 2, 1995 to Septenber 14, 1995, and then
from Sept enber 15, 1995 to date, at a conpensation rate of $504.61.
In addition, Enployer has voluntarily paid nedical benefits
totaling $16, 149. 16.

The unresol ved issues in this proceeding are:

1. Date of daimant’s maxi mum nedi cal inprovenent.

2. Application of Section 8(f) Special Fund Relief.
Summary of Evi dence

Roger Jette (Claimant), is a fifty-nine (59) year old man,
wth alimted education. (TR at 19) He reads at approximately a
ninth grade |l evel, and does not wite well. (TR at 19) C ai nant
has a varied enploynent history, including work as a floor boy,
shi ppi ng roomwor ker, general mai ntenance wor ker, machi ne oper at or,
and | andscaper. (TR at 20-22) In August 1976, C ainmant began
wor ki ng as an out si de machi ni st at the G oton, Connecticut shipyard
of the Electric Boat Conpany, then a division of and now a whol | y-
owned subsidiary of the General Dynam cs Corporation (Enployer), a
maritime facility adjacent to the navigable waters of the Thanes
Ri ver where the Enpl oyer builds, repairs and overhaul s submari nes.
As an outside machinist, Claimant’s duties involved installing and
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fixing various notors, carrying heavy tools on his shoul der,
lifting steel plates of various sizes, and working a grinding
machi ne to snoot h over work. (TR 23-25). This position invol ved
heavy lifting, overhead work and kneeling. (TR at 25-26).

As an introductory matter, | note that the main claimbefore
this Court concerns repetitive trauma to C ai mant’ s ri ght shoul der.
Claimant’s counsel, in his opening statenent, noted: “Rather than

pay the benefits based on those acute traumas to the shoul der, the
cl ai m has been accepted on the repetitive trauma theory with the
date of injury of April 1, 1994.” (TR at 8-9)

In 1994, d aimant began to experience right shoul der pain.
Claimant testified that the pain was not due to any particular
event, but rather, repetitive use of his armwhile lifting heavy
objects at work. (CX 2) Caimant’s first conplaint was on April 1,
1994, and he was examned by WIliam R Canbridge, MD. whose
records are in evidence as exhibit CX 1. Dr. Canbridge took
Claimant out of work in April of 1994 and on My 26, 1994, he
performed neer acrom oplasty surgery on Claimnt’s right shoul der.
(CX 1) Follow ng the surgery, d aimant underwent physical therapy
for right shoul der deconpression. (CX 1)

Claimant returned to work in August, 1994 wth sone
restrictions. (EX 7 at 1; CX 1) Caimant’s duties changed so that
he was on a half-light duty schedule. d aimant spent a great deal
of time working a saw, cutting nmetal, and he continued to have
difficulties wwth his right shoulder. (TR at 32) In Novenber of
1994, an MM was perfornmed which showed m |l d inpi ngenent fromscar
tissue, and showed that there was not any ongoing damage to
Claimant’s rotator cuff. (CX 1) dainmant, however, continued to
experiences pain in his right shoul der despite his treatnent, which
i ncluded Cortisone injections. (CX 1)

In April of 1995, Cdaimant was taken off work to undergo
quadrupl e bypass heart surgery, which wll be discussed in nore
detail below. Caimant returned to work in August 1995, but only
for twelve (12) days before stopping due to right shoul der pain.
This pain was due, in part, to using a seventy-five pound hand
truck. (EX 7 at 2)

Cl ai mant was again seen by Dr. Canbridge who perforned right
shoul der deconpression surgery in October of 1995. (CX'1 In a
March 6, 1996 report, Dr. Canbridge concluded that C ai mant had
reached maxi mum medi cal inprovenent, and that he had a permanent
partial disability rating in his shoul der of fifteen (15% percent.
(CX 1)

Claimant was | ater exam ned by Philo F. Wlletts, Jr., MD. on
both January 18, 1996 and April 29, 1996, the records of which are
in evidence at EX 7. Additionally, Dr. Wlletts expanded upon his
findings in a deposition that is marked EX 8. After Dr. Wlletts
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exam ned Caimant, perfornmed radiological tests, and reviewed
Claimant’ s nedical file, he concluded that C ai mant was permanently
and partially disabled due to his right shoul der condition. (EX 7,
EX 8 at 14) Further, Dr. WIlletts concurred with Dr. Canbridge’s
opnion that March 6, 1996 constituted an appropriate date for
maxi mum nmedi cal inprovenent. (EX 7 at 5; EX 8 at 18)

This closed record contains several additional injures and
probl ens, distinct from Caimant’s right shoulder difficulties.
First, the record contains several instances where C ai mant injured
hi s knees, beginning with a right knee injury on or around February
12, 1974. (EX 19 at 20) Cdaimant has testified that his work-
related duties required a great deal of kneeling and squatting
whi ch aggravated his knees. Claimant’s doctor for his knee
probl enms was Janmes Derby, MD., whose nedical reports are in
evidence at EX 19. Additionally, Enployer has filed several LS-
202s for various knee injuries occurring between 1978 and 1986.

On April 3, 1978, Caimant hit his | eft knee on an el ectrical
box while going down stairs, an injury which resulted in a
contusion. (EX 13; EX 19 at 1) Next, on Novenber 14, 1981,
Cl aimant, while carrying heavy gear up a | adder, hit his knee. Dr.
Derby, in a March 20, 1982 report, diagnosed Caimant with a
sprained right knee. (EX 19 at 2) On April, 1, 1982, Dr. Derby
performed an arthroscopy and partial nedial neniscectony on
Claimant’s right knee. (EX 19 at 18)

On April 8, 1984, Caimant slipped and injured, anong other
things, his left knee resulting in a sprain. (EX 15, EX 19 at 2)
Claimant also suffered two other left knee injuries on July 22,
1986 and Decenber 15, 1986. (EX 16; EX 17) On Decenber 16, 1986,
Dr. Derby placed Cdainmant on work restrictions, which included a
prohi bition on clinbing and squatting for ten (10) days. (EX 19 at
4) Subsequently, throughout the late 1980s and early 1990s,
Cl ai mant has conpl ai ned of occasi onal knee and foot pain. (EX 19)

In 1992 O ai mant began to experience pain and disconfort in
hi s hands, which was due to using a grinding tool at Enployer’s
facility to cut steel. (TR at 44) dainmant was treated by WIIliam
A Wainright, MD., P.C, whose records are in evidence at CX 2.
In an April 14, 1992 progress note, Dr. Wi nright diagnosed car pal
tunnel syndrone, placed Cainmant on anti-inflammatory nedicati on,
and provided himwith a wist splint to wear. (CX 2)

Claimant returned to Dr. VWAinright on March 11, 1994 with a
conplaint of pain fromhis right hand to his right shoulder. (CX
2) Dr. Wainright referred Claimant to Dr. Canbridge in regard to
the shoulder injury, the treatnment for which has been descri bed
above.

On April 6, 1995, daimant again conplained of pain in his
hands and armdue to repetitive use of vibratory tools. (EX 1) On
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March 28, 1996, Dr. Wainright perfornmed a carpal tunnel rel ease on
Claimant’s right hand, surgery which did little to inprove
Claimant’s condition. (CX 2) Caimnt al so conpl ai ned of problens
with his left hand, however, Dr. Wainright, in a My 16, 1996
progress note, stated: “Since he has had little inprovenent with
surgery for his right carpal tunnel, we wll hold off on any
surgery for the left carpal tunnel.” (CX 2)

Cl ai mant continued to see Dr. Wainright for painin his hands.
In an QOctober 22, 1996 report, follow ng a physi cal exam nati on and
nmotor | atency eval uations, Dr. Wainright diagnosed the Claimnt’s
post-carpal tunnel release status as to his right hand at a 5%
disability with continued synptons. (CX 2) To date, Caimant still
conplains of pain to his hands, especially in col der weather. (TR
at 29).

Cl ai mant al so has a history of heart problens, the records of
which are marked EX 11. Dr. Wlletts' reports indicated a past

medi cal history including “4 vessel cardiac bypass, . . a
previ ous heart attack, angina and congestive heart failure.” (EX
7 at 10)

Claimant’s heart-related conplaints began in 1988, wth
Cl aimant having difficulties with shortness of breath. (TR at 34)
Athalliumstress test reveal ed evidence of inferior ischema at a
nodest work l|oad, and then Caimant was referred for invasive
cardi ac evaluation. (EX 11 at 8 On or around June 20, 1988, David
Gonmolin, MD. perfornmed a left heart catheterization, |eft
ventricul ography, and selective coronary cineangiography. Dr.
Gonol i n concl uded:

1. There is a 30-40 percent stenosis in the distal
left main coronary artery. There is m|ld-noderate

at heroscl erosis throughout the left anterior
descendi ng coronary system There is a 40-50
percent stenosis in the proximal left circunflex
coronary artery. There is a functional, conpete

occlusion of the right coronary artery, just prior
to the origin of the posterior descending branch
El | -devel oped collaterals to the distal RCA are seen
to originate from both the LAD and LCX coronary

vessel s.

2. MId generalized left ventricular hypokinesis
with a calculated ejection fraction of 51 percent.
There is evidence of concentric ventricul ar

hypertrophy. (EX 11 at 9)

Ri chard P. Shannon, M D. agreed with Dr. Gonolin’s findings in a
letter dated July 27, 1988. (EX 11 at 13) Subsequently, a cardi ac
catheterization perfornmed in 1989 denonstrated a 60-70% conpl ex
ulcerated left main lesion. (EX 11 at 37)
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Then, in approximately late 1994 or early 1995 C ai mant again
began to experience difficulty when walking up the hill at
Enpl oyer’s facility and while clinbing | adders. (TR at 34-35) In
fact, Dr. Dotolo, one of Cdaimant’s coronary physicians, did
recommend that C ainmant request a pass for riding a van up the
steep shipyard hill at the Enployer’s facility, and the Enployer
granted that request. (TR at 35)

Subsequently, in April 1995, daimant was taken off duty due
to his heart condition, and on May 8, 1995, Dr. Krukenkap perforned
qguadrupl e vessel coronary artery bypass. (EX 11 at 39) Foll ow ng
this surgery, Caimant has underwent physical therapy, continued
exam nations and has been instructed as to exercise prograns and
routines. (EX 11 at 39)

In addition to Caimant’s knee, hand, and heart problens, he
has al so suffered fromdi abetes since the early 1990s, and i s being
treated with oral nedications. (EX 7 at 2; TR at 36) C ai mant al so
is currently being treated for hypertension. (TR 36) Furt her
Cl ai mant has been treated for psychiatric problens since the early
1980s, continuing to the present. Since the early 1980s, C ai mant
has been hospitalized eight tinme, the records of which are in the
record as EX 12.

As noted above, Caimant was examned by Dr. Wlletts, who
di agnosed the following: “(1) status post deconpression right
shoul der for chronic inpingenment syndronme with sone residual right
shoul der conplaints; (2) status post release right carpal tunne
syndrone; (3) left carpal tunnel syndrone; and (4) status post four
vessel coronary artery bypass with sone residual chest pain.” (EX
7 at 12)

Dr. Wlletts opined that daimnt was permanently and
partially disabled as a result of his right shoulder injury, a
di sability which was not caused by any one specific incident. (EX
7 at 12) Further, Dr. Wlletts noted that Caimant’s overall
condition [including: right shoul der problens and surgery, heart
probl enms and surgery, bipolar knee difficulties and surgery,
bi pol ar carpal tunnel syndronme and surgery and psychiatric
di sorders] lead himto the conclusion that Caimant is totally and
per manent |y di sabl ed. (EX 7 at 14; EX 8 at 19) Further, in his
deposition, Dr. WIlletts testified that this conbination of
injuries and problens made the April 1994 shoulder injury both
materially and substantially greater than woul d have been the case
with the April 1, 1994 injury alone. (EX 8 at 20) Dr. Wlletts
further opined that the right shoulder injury of April 1, 1994 is
not the sole cause of Claimant’s current disability. (EX 8 at 20)

Cl ai mant has not worked since Septenmber of 1995. (TR at 19)
He testified that he still experiences pain and disconfort in both
of his hands, especially when it is cold, and in his knees and



back. (TR 29, 31, 47) Further, Caimant is currently on nedi cation
for his psychiatric condition.

As for daily activity, Claimnt testified that his shoul der
does hurt if he engages in any prolong activity. (TR at 39)
Claimant states that he can do yard or house work, but nust
confines his activity to under one-half an hour intervals. (TR at
39)

Cl ai mant has recei ved and conti nues to recei ve Soci al Securit
disability benefits as that agency has declared him total
di sabled for all work.

y
y

On the basis of the totality of this record and having
observed the denmeanor and heard the testinony of a credible
Claimant, | make the foll ow ng:

Fi ndi ngs of Fact and Concl usions of Law

This Adm nistrative Law Judge, in arriving at a decision in
this matter, is entitled to determne the credibility of the
W tnesses, to weigh the evidence and draw his own inferences from
it, and he is not bound to accept the opinion or theory of any
particul ar nedical exam ner. Banks v. Chicago Gain Trimers
Association, Inc., 390 U S. 459 (1968), reh. denied, 391 U S. 929
(1969); Todd Shipyards v. Donovan, 300 F.2d 741 (5th Gr. 1962);
Scott v. Tug Mate, |ncorporated, 22 BRBS 164, 165, 167 (1989); Hite
v. Dresser Q@uiberson Punping, 22 BRBS 87, 91 (1989); Anderson V.
Todd Shipyard Corp., 22 BRBS 20, 22 (1989); Hughes v. Bethlehem
Steel Corp., 17 BRBS 153 (1985); Seaman v. Jacksonvill e Shipyard,
Inc., 14 BRBS 148.9 (1981); Brandt v. Avondal e Shipyards, Inc., 8
BRBS 698 (1978); Sargent v. Matson Terminal, Inc., 8 BRBS 564
(1978) .

The Act provides a presunption that a claimconmes within its
provisions. See 33 U S.C 8920(a). This Section 20 presunption
"applies as nmuch to the nexus between an enpl oyee's mal ady and his
enpl oynent activities as it does to any other aspect of a claim™
Swinton v. J. Frank Kelly, Inc., 554 F.2d 1075 (D.C. Cr. 1976),
cert. denied, 429 U S. 820 (1976). Claimant's uncontradicted
credible testinony alone may constitute sufficient proof of
physical injury. Golden v. Eller & Co., 8 BRBS 846 (1978), aff'd,
620 F.2d 71 (5th G r. 1980); Hanpton v. Bethlehem Steel Corp., 24
BRBS 141 (1990); Anderson v. Todd Shi pyards, supra, at 21; Mranda
v. Excavation Construction, Inc., 13 BRBS 882 (1981).

However, this statutory presunption does not di spense with the
requirenent that a claim of injury nmust be made in the first
instance, nor is it a substitute for the testinony necessary to
establish a "prima facie" case. The Suprene Court has held that
“[a] prima facie ‘claimfor conpensation,” to which the statutory
presunption refers, nmust at |least allege an injury that arose in
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the course of enploynent as well as out of enploynent.” United
States Indus./Fed. Sheet Metal, Inc., v. Director, Ofice of
Wor kers' Conpensation Prograns, U S. Dep’'t of Labor, 455 U.S. 608,
615 102 S. Ct. 1318, 14 BRBS 631, 633 (CRT) (1982), rev'g Riley v.
U.S. Indus./Fed. Sheet Metal, Inc., 627 F.2d 455 (D.C. Cr. 1980).
Mor eover, "the nere existence of a physical inpairnment is plainly

insufficient to shift the burden of proof to the enployer.” 1d.
The presunption, though, is applicable once clainmant establishes
that he has sustained an injury, i.e., harmto his body. Preziosi

v. Controlled Industries, 22 BRBS 468, 470 (1989); Brown v. Pacific
Dry Dock Industries, 22 BRBS 284, 285 (1989); Trask v. Lockheed
Shi pbui I ding and Construction Conpany, 17 BRBS 56, 59 (1985);
Kelaita v. Triple A Machine Shop, 13 BRBS 326 (1981).

To establish a prima facie claimfor conpensation, a clai mant
need not affirmatively establish a connection between work and
harm Rather, a claimnt has the burden of establishing only that
(1) the claimnt sustained physical harm or pain and (2) an
accident occurred in the course of enploynent, or conditions
exi sted at work, which could have caused the harmor pain. Kier v.
Bet hl ehem Steel Corp., 16 BRBS 128 (1984); Kelaita, supra. Once
this prima facie case is established, a presunption is created
under Section 20(a) that the enployee's injury or death arose out
of enpl oynent. To rebut the presunption, the party opposing
entitlenment nust present substantial evidence proving the absence
of or severing the connection between such harm and enpl oynent or
wor ki ng condi tions. Parsons Corp. of Californiav. Director, OACP,
619 F.2d 38 (9th G r. 1980); Butler v. D strict Parking Managenent
Co., 363 F.2d 682 (D.C. Cr. 1966); Ranks v. Bath Iron Wrks
Corp., 22 BRBS 301, 305 (1989); Kier, supra. Once cl ai mant
est abl i shes a physi cal harmand wor ki ng condi ti ons whi ch coul d have
caused or aggravated the harm or pain the burden shifts to the
enpl oyer to establish that claimant's conditi on was not caused or
aggravated by his enploynent. Brown v. Pacific Dry Dock, 22 BRBS
284 (1989); Rajotte v. General Dynamcs Corp., 18 BRBS 85 (1986).
If the presunption is rebutted, it no longer controls and the
record as a whole nust be evaluated to determne the issue of
causation. Del Vecchio v. Bowers, 296 U. S. 280 (1935); Vol pe v.
Nort heast Marine Termnals, 671 F.2d 697 (2d Cr. 1981); Hol nes v.
Uni versal Maritine Serv. Corp., 29 BRBS 18 (1995). In such cases,
| nmust weigh all of the evidence relevant to the causation issue.
Sprague v. Director, OANCP, 688 F.2d 862 (1st Cr. 1982); Hol nes,
supra; MacDonald v. Trailer Marine Transport Corp., 18 BRBS 259
(1986).

In the case sub judice, Caimnt alleges that the harmto his
bodily frame, i.e., his right shoulder, resulted from working
conditions at the Enployer's shipyard. The Enpl oyer has introduced
no evidence severing the connection between such harm and
Caimant's maritime enploynment. Thus, C aimant has established a
prima facie claimthat such harmis a work-related i njury, as shall
now be di scussed.



I njury

The term"injury" means accidental injury or death arising out
of and in the course of enploynent, and such occupational di sease
or infection as arises naturally out of such enploynent or as
natural ly or unavoidably results fromsuch accidental injury. See
33 U S.C 8902(2); U. S Industries/Federal Sheet Metal, Inc., et
al., v. Director, Ofice of Wrkers Conpensation Prograns, U S
Department of Labor, 455 U S. 608, 102 S. C. 1312 (1982), rev'g
Riley v. US. Industries/Federal Sheet Metal, Inc., 627 F.2d 455
(D.C. Cir. 1980). A work-rel ated aggravation of a pre-existing
condition is an injury pursuant to Section 2(2) of the Act.
Gardner v. Bath Iron Wrks Corporation, 11 BRBS 556 (1979), aff'd
sub nom Gardner v. Director, OANCP, 640 F.2d 1385 (1st G r. 1981);
Preziosi v. Controlled Industries, 22 BRBS 468 (1989); Januszi ew cz
v. Sun Shipbuilding and Dry Dock Conpany, 22 BRBS 376 (1989)
(Deci si on and Order on Remand); Johnson v. Ingalls Shipbuilding, 22
BRBS 160 (1989); Madrid v. Coast Marine Construction, 22 BRBS 148
(1989). Moreover, the enploynment-related injury need not be the
sole cause, or primary factor, in a disability for conpensation
purposes. Rather, if an enploynent-related injury contributes to,
conbines with or aggravates a pre-existing disease or underlying
condition, the entire resultant disability is conpensable.
Strachan Shipping v. Nash, 782 F.2d 513 (5th Gr. 1986);
| ndependent Stevedore Co. v. O Leary, 357 F.2d 812 (9th Cr. 1966);
Kool ey v. Marine Industries Northwest, 22 BRBS 142 (1989); M jangos
v. Avondal e Shi pyards, Inc., 19 BRBS 15 (1986); Rajotte v. Ceneral
Dynam cs Corp., 18 BRBS 85 (1986). Al so, when clai mant sustains an
injury at work which is foll owed by the occurrence of a subsequent
injury or aggravation outside work, enployer is liable for the
entire disability if that subsequent injury is the natural and
unavoi dabl e consequence or result of the initial work injury.
Bl udworth Shipyard, Inc. v. Lira, 700 F.2d 1046 (5th G r. 1983);
M j angos, supra; Hi cks v. Pacific Marine & Supply Co., 14 BRBS 549
(1981). The terminjury includes the aggravation of a pre-existing
non-work-related condition or the conbination of work- and non-
wor k-rel ated conditions. Lopez v. Southern Stevedores, 23 BRBS 295
(1990); Care v. WWVATA, 21 BRBS 248 (1988).

The closed record conclusively establishes that Caimnt’s
ri ght shoul der probl ens have directly resulted fromhis work at the
Enpl oyer’ s shipyard, that Cainmant tinmely advised the Enpl oyer of
his work-related injuries, that Enployer authorized appropriate
medi cal care and treatnent and has paid certain conpensation
benefits to C aimant while he was unable to return to work and t hat
Claimant tinely filed for benefits once a di spute arose between the
parties.

Nat ure and Extent of Disability

It is axiomatic that disability under the Act is an economc
concept based upon a nedi cal foundation. Quick v. Martin, 397 F. 2d
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644 (D.C. Cir. 1968); Owens v. Traynor, 274 F. Supp. 770 (D. M.
1967), aff'd, 396 F.2d 783 (4th Gr. 1968), cert. denied, 393 U S.
962 (1968). Thus, the extent of disability cannot be neasured by
physi cal or nedical condition alone. Nardella v. Canpbell Machi ne,
Inc., 525 F.2d 46 (9th Cr. 1975). Consideration nust be given to
clai mant' s age, education, industrial history and the availability
of work he can performafter the injury. American Miutual |nsurance
Conmpany of Boston v. Jones, 426 F.2d 1263 (D.C. Cr. 1970). Even
arelatively mnor injury may lead to a finding of total disability
if it prevents the enployee from engaging in the only type of
gai nful enpl oynent for which he is qualified. (l1d. at 1266)

Cl ai mant has the burden of proving the nature and extent of
his disability without the benefit of the Section 20 presunption.
Carroll v. Hanover Bridge Marina, 17 BRBS 176 (1985); Huni gman v.
Sun Shi pbuilding & Dry Dock Co., 8 BRBS 141 (1978). However, once
cl ai mant has established that he is unable to return to his forner
enpl oynent because of a work-related injury or occupational
di sease, the burden shifts to the enployer to denonstrate the
availability of suitable alternative enploynment or realistic job
opportunities which claimant i s capable of perform ng and which he
could secure if he diligently tried. New Oleans (Gulfw de)
Stevedores v. Turner, 661 F.2d 1031 (5th Gr. 1981); Air Anerica v.
Director, 597 F.2d 773 (1st Cr. 1979); American Stevedores, Inc.
v. Sal zano, 538 F.2d 933 (2d Gr. 1976); Preziosi v. Controlled
| ndustries, 22 BRBS 468, 471 (1989); Elliott v. C & P Tel ephone
Co., 16 BRBS 89 (1984). \Wiile daimnt generally need not show
that he has tried to obtain enploynent, Shell v. Tel edyne Movi bl e
O fshore, Inc., 14 BRBS 585 (1981), he bears the burden of
denonstrating his wllingness to work, Trans-State Dredging v.
Benefits Review Board, 731 F.2d 199 (4th Gr. 1984), once suitable
alternative enploynent is shown. WIson v. Dravo Corporation, 22
BRBS 463, 466 (1989); Royce v. Elrich Constructi on Conpany, 17 BRBS
156 (1985).

On the basis of the totality of this closed record, |I find and
concl ude that d ai mant has established he cannot return to work at
Enpl oyer’s facility. The burden thus rests upon the Enployer to
denonstrate the existence of suitable alternative enploynent inthe
ar ea. | f the Enployer does not carry this burden, Caimant is
entitled to a finding of total disability. Anerican Stevedores,
Inc. v. Sal zano, 538 F.2d 933 (2d Cr. 1976); Southern v. Farners

Export Conpany, 17 BRBS 64 (1985). In the case at bar, the
Empl oyer did not submt any evidence as to the availability of
suitable alternative enploynent. See Pil kington . Sun

Shi pbui I ding and Dry Dock Conpany, 9 BRBS 473 (1978), aff'd on
reconsi deration after remand, 14 BRBS 119 (1981). See al so Bunbl e
Bee Seafoods v. Director, OANCP, 629 F.2d 1327 (9th G r. 1980).
therefore find Caimant has a total disability.

Claimant's injury has becone pernmanent. A permanent
disability is one which has continued for a |lengthy period and is
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of lasting or indefinite duration, as distinguished fromone in
which recovery nerely awaits a normal healing period. Cener a
Dynam cs Corporation v. Benefits Review Board, 565 F.2d 208 (2d
Cr. 1977); Watson v. Qulf Stevedore Corp., 400 F.2d 649 (5th Gr.
1968), cert. denied, 394 U S 976 (1969); Seidel v. Ceneral
Dynam cs Corp., 22 BRBS 403, 407 (1989); Stevens v. Lockheed
Shi pbuilding Co., 22 BRBS 155, 157 (1989); Trask v. Lockheed
Shi pbui | di ng and Constructi on Conpany, 17 BRBS 56 (1985); Mason v.
Bender Welding & Machine Co., 16 BRBS 307, 309 (1984). The
traditi onal approach for determ ning whether an injury i s permanent
or tenporary is to ascertain the date of "maxi num nedica
i nprovenent." The determnation of when rmaximum nedica
i nprovenent is reached so that claimant's disability may be said to
be permanent is primarily a question of fact based on nedica
evidence. Lozada v. Director, OANCP, 903 F. 2d 168, 23 BRBS 78 ( CRT)
(2d Cr. 1990); Hte v. Dresser Cuiberson Punping, 22 BRBS 87, 91
(1989); Care v. Washington Metropolitan Area Transit Authority, 21
BRBS 248 (1988); Wayland v. Mwore Dry Dock, 21 BRBS 177 (1988);
Eckl ey v. Fi brex and Shi ppi ng Conpany, 21 BRBS 120 (1988); WIIlians
v. Ceneral Dynami cs Corp., 10 BRBS 915 (1979).

The Benefits Review Board has held that a determ nation that
claimant's disability is tenporary or pernmanent may not be based on
a prognosis that claimant's condition may inprove and becone
stationary at sonme future tinme. Meecke v. |1.S. O Personnel Support
Departnent, 10 BRBS 670 (1979). The Board has also held that a
di sability need not be "eternal or everlasting" to be permanent and
the possibility of a favorabl e change does not foreclose a finding
of permanent disability. Exxon Corporation v. Wiite, 617 F.2d 292
(5th Cr. 1980), aff'g 9 BRBS 138 (1978). Such future changes may
be considered in a Section 22 nodification proceedi ng when and if
they occur. Fleetwood v. Newport News Shipbuilding and Dry Dock
Conpany, 16 BRBS 282 (1984), aff'd, 776 F.2d 1225, 18 BRBS 12 ( CRT)
(4th CGr. 1985).

On the basis of the totality of the record, | find and
concl ude that C ai mant reached maxi nrumnedi cal i nprovenent on March
6, 1996, and that he has been permanently and totally disabl ed from
March 7, 1996, according to the well-reasoned opinions of Dr.
Canbridge and Dr. Wlletts. (CX 1; EX7; EX 8 at 18)

Medi cal Expenses

An Enpl oyer found liable for the paynent of conpensation is,
pursuant to Section 7(a) of the Act, responsible for those nedi cal
expenses reasonably and necessarily incurred as a result of a work-
related injury. Perez v. Sea-Land Services, Inc., 8 BRBS 130
(1978). The test is whether or not the treatnent is recognized as
appropriate by the nedi cal profession for the care and treatnent of
the injury. Col burn v. General Dynami cs Corp., 21 BRBS 219, 22
(1988); Barbour v. Wodward & Lothrop, Inc., 16 BRBS 300 (1984).
Entitlenent to nedical services is never tinme-barred where a
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disability is related to a conpensable injury. Addison v. Ryan-
Wal sh St evedoring Conpany, 22 BRBS 32, 36 (1989); Myfield v.
Atlantic & Qulf Stevedores, 16 BRBS 228 (1984); Dean v. Marine
Termnals Corp., 7 BRBS 234 (1977). Furthernore, an enployee's
right to select his own physician, pursuant to Section 7(b), is
well settled. Bulone v. Universal Term nal and Stevedore Corp., 8
BRBS 515 (1978). dCdaimant is also entitled to reinbursenent for
reasonabl e travel expenses in seeking nedical care and treatnent
for his work-related injuries. Tough v. General Dynamcs
Corporation, 22 BRBS 356 (1989); GIlliam v. The Wstern Union
Tel egraph Co., 8 BRBS 278 (1978).

| nt er est

Al t hough not specifically authorized in the Act, it has been
accepted practice that interest at the rate of six (6) percent per
annumis assessed on all past due conpensation paynents. Avallone
v. Todd Shipyards Corp., 10 BRBS 724 (1978). The Benefits Review
Board and t he Federal Courts have previously upheld interest awards
on past due benefits to ensure that the enpl oyee receives the ful
anount of conpensation due. Watkins v. Newport News Shi pbuil ding
& Dry Dock Co., 8 BRBS 556 (1978), aff'd in pertinent part and
rev'd on ot her grounds sub nom Newport News v. Director, ONCP, 594
F.2d 986 (4th Cr. 1979); Santos v. Ceneral Dynam cs Corp., 22 BRBS
226 (1989); Adams v. Newport News Shi pbuil ding, 22 BRBS 78 (1989);
Smth v. Ingalls Shipbuilding, 22 BRBS 26, 50 (1989); Caudill v.
Sea Tac Al aska Shipbuilding, 22 BRBS 10 (1988); Perry v. Carolina
Shi pping, 20 BRBS 90 (1987); Hoey v. Ceneral Dynamcs Corp., 17
BRBS 229 (1985). The Board concluded that inflationary trends in
our econony have rendered a fixed six percent rate no |onger
appropriate to further the purpose of making claimant whole, and
held that ". . . the fixed six percent rate should be replaced by
the rate enployed by the United States District Courts under 28
US C 8§ 1961 (1982). This rate is periodically changed to refl ect
the yield on United States Treasury Bills . . . ." G ant v.
Portl and Stevedoring Conpany, 16 BRBS 267, 270 (1984), nodified on
reconsi deration, 17 BRBS 20 (1985). Section 2(m of Pub. L. 97-258
provi ded t hat t he above provi si on woul d becone effective Cctober 1,
1982. This Order incorporates by reference this statute and
provides for its specific admnistrative application by the
District DDrector. The appropriate rate shall be determ ned as of
the filing date of this Decision and Oder with the District
Director.

Section 14(e)

Claimant is not entitled to an award of additiona
conpensation, pursuant to the provisions of Section 14(e), as the
Enpl oyer has accepted the claim provided the necessary nedica
care and treatnment and voluntarily paid conpensation benefits to
Claimant while he has been unable to return to work. Ranos v.
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Uni versal Dredgi ng Corporation, 15 BRBS 140, 145 (1982); Garner V.
Ain Corp., 11 BRBS 502, 506 (1979).

Section 8(f) of the Act

Regardi ng the Section 8(f) issue, the essential elenents of
that provision are net, and enployer's liability islimted to one
hundred and four (104) weeks, if the record establishes that (1)
t he enpl oyee had a pre-existing permanent partial disability, (2)
which was manifest to the enployer prior to the subsequent
conpensable injury and (3) which conbined wth the subsequent
injury to produce or increase the enployee's permanent total or
partial disability, a disability greater than that resulting from
the first injury alone. Lawson v. Suwanee Fruit and Steanship Co.,
336 U.S. 198 (1949); FMC Corporation v. Director, OACP, 886 F.2d
118523 BRBS 1 (CRT) (9th Cr. 1989); Director, ONP v. Cargill
Inc., 709 F.2d 616 (9th G r. 1983); Director, OANCP v. Newport News
& Shipbuilding & Dry Dock Co., 676 F.2d 110 (4th CGr. 1982)
Director, OAMCP v. Sun Shipbuilding & Dry Dock Co., 600 F.2d 440
(3rd CGr. 1979); C & P Tel ephone v. Director, OACP, 564 F.2d 503
(D.C. Gr. 1977); Equitable Equi pnment Co. v. Hardy, 558 F.2d 1192
(5th Cir. 1977); Shaw v. Todd Pacific Shi pyards, 23 BRBS 96 (1989);
Dugan v. Todd Shipyards, 22 BRBS 42 (1989); MDuffie v. Eller and
Co., 10 BRBS 685 (1979); Reed v. Lockheed Shipbuilding &
Construction Co., 8 BRBS 399 (1978); Nobles v. Children's Hospital,
8 BRBS 13 (1978). The provisions of Section 8(f) are to be
liberally construed. See Director v. Todd Shipyard Corporation
625 F.2d 317 (9th Cir. 1980). The benefit of Section 8(f) is not
deni ed an enpl oyer sinply because the newinjury nmerely aggravates
an existing disability rather than creating a separate disability
unrelated to the existing disability. D rector, OANP v. Cenera
Dynam cs Corp., 705 F.2d 562, 15 BRBS 30 (CRT) (1st Cir. 1983);
Kool ey v. Marine Industries Northwest, 22 BRBS 142, 147 (1989);
Benoit v. General Dynam cs Corp., 6 BRBS 762 (1977).

The enployer need not have actual knowl edge of the pre-
exi sting condition. Instead, "the key to the issue is the
availability to the enployer of know edge of the pre-existing
condi tion, not necessarily the enployer's actual know edge of it."
DI lingham Corp. v. Mssey, 505 F.2d 1126, 1228 (9th G r. 1974).
Evi dence of access to or the exi stence of nedical records suffices
to establish the enpl oyer was aware of the pre-existing condition.
Director v. Universal Termnal & Stevedoring Corp., 575 F.2d 452
(3d Cr. 1978); Berkstresser v. Washington Metropolitan Area
Transit Authority, 22 BRBS 280 (1989), rev'd and remanded on ot her
grounds sub nom Director v. Berstresser, 921 F.2d 306 (D.C. G
1990); Reiche v. Tracor Marine, Inc., 16 BRBS 272, 276 (1984);
Harris v. Lanbert's Point Docks, Inc., 15 BRBS 33 (1982), aff'd,
718 F.2d 644 (4th Cr. 1983). Delinski v. Brandt Airflex Corp., 9
BRBS 206 (1978). Moreover, there must be information avail able
whi ch alerts the enployer to the existence of a nedical condition.
Eymard & Sons Shipyard v. Smith, 862 F.2d 1220, 22 BRBS 11 (CRT)
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(5th Cr. 1989); Arnstrong v. Ceneral Dynam cs Corp., 22 BRBS 276
(1989); Berkstresser, supra, at 283; Villasenor v. Marine
Mai nt enance Industries, 17 BRBS 99, 103 (1985); Hitt v. Newport
News Shi pbui |l di ng and Dry Dock Co., 16 BRBS 353 (1984); Misgrove V.
Wl liamE. Canpbell Conpany, 14 BRBS 762 (1982). Adisability wll
be found to be manifest if it is "objectively determ nable" from
medi cal records kept by a hospital or treating physician. Falcone
v. Ceneral Dynamics Corp., 16 BRBS 202, 203 (1984). Prior to the
conpensabl e second injury, there nust be a nedically cognizable
physi cal ail nent. Dugan v. Todd Shipyards, 22 BRBS 42 (1989);
Brogden v. Newport News Shipbuilding and Dry Dock Conpany, 16 BRBS
259 (1984); Fal cone, supra.

The pre-existing permanent partial disability need not be
economcally disabling. Director, OMCP v. Canpbell Industries, 678
F.2d 836, 14 BRBS 974 (9th Cr. 1982), cert. denied, 459 U S. 1104
(1983); Equitabl e Equi prent Conpany v. Hardy, 558 F.2d 1192, 6 BRBS
666 (5th Gr. 1977); Atlantic & Gulf Stevedores v. Director, OACP,
542 F. 2D 602 (3d Gr. 1976).

Section 8(f) relief is not applicable where the pernmanent
total disability is due solely to the second injury. In this
regard, see Director, OACP (Bergeron) v. Ceneral Dynam cs Corp.
982 F.2d 790, 26 BRBS 139 (CRT)(2d Gr. 1992); Luccitelli .
General Dynamcs Corp., 964 F.2d 1303, 26 BRBS 1 (CRT)(2d Gr.
1992); CNA Insurance Conpany v. Legrow, 935 F.2d 430, 24 BRBS 202
(CRT) (1st Cir. 1991) In addressing the contribution el enent of
Section 8(f), the United States Court of Appeals for the Second
Crcuit, in whose jurisdiction the instant case arises, has
specifically stated that the enpl oyer's burden of establishing that
a claimant's subsequent injury alone would not have cause
claimant's permanent total disability is not satisfied nerely by
showi ng that the pre-existing condition nmade the disability worse
than it would have been with only the subsequent injury. See
Director, ONCP v. General Dynam cs Corp. (Bergeron), supra.

On the basis of the totality of the record, | find and
conclude that the Enpl oyer has satisfied these requirenents. The
record reflects (1) that C ai mant has worked for the enpl oyer since
August, 1976, (2) that Caimant has suffered from bilateral knee
injuries since the early 1970s (EX 19), (3) that C ai mant underwent
right knee surgery on April 1, 1982 (EX 19), (4) that thereafter
Cl ai mant was place on sone tenporary work restrictions, (5) that
Cl ai mant has suffered from psychol ogi cal problens since the early
1980s (EX 12), (6) that Caimant’s psychol ogi cal problens have
required at | east eight hospital adm ssions since the early 1980s,
(7) that daimant has suffered cardi ac probl ens since the m d-1980s
(EX 11), (8) requiring quadruple by-pass surgery, for which
Cl aimant was taken off work, and (9) resulting in further work
restrictions and accommodations, (10) that Caimnt has been
treated for hypertension (EX 7), (11) that d aimant has suffered
fromdi abetes since the early 1990s (EX 7), (12) that C ai mant has
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had and continues to have bilateral carpal tunnel syndrome of his
hands, (13) due to his use of vibratory tools at Enployer’s
facilities, (14) and that a right hand carpal tunnel release did
not alleviate this problem (15) that the Enployer retained
Cl ai mant as a val ued enpl oyee even with know edge of his multiple
medi cal problem (16) that the Enployer has accepted Caimant’s
return to work after this several surgeries, (17) provided |ight
duty work for Claimant and also (18) provided himwth a van pass
toride the bus up the steep shipyard hill, (19) and, finally, that
Claimant’s permanent total disability is the result of the
conbi nation of his pre-existing permanent partial disability (i.e.,
t he af orenmentioned nedical problens) and his April 1, 1994 injury
as such pre-existing disability, in conbination w th the subsequent
work injury, has contributed to a greater degree of permanent
disability, and that the April 1, 1994 injury is not the sol e cause
of Caimant’s current disability, according to the well-reasoned
report and deposition of Dr. Wlletts. (EX 6; EX 8); see also
Luccitelli v. General Dynamcs, 964 F.2d 1303, 26 BRBS 1 (CRT) (2d
Cr. 1992); Dugan v. Todd Shipyards, 22 BRBS 42 (1989).

Claimant’s condition, prior to his April 1, 1994 repetitive
trauma injury, was the classic condition of a high-risk enpl oyee
whom a cauti ous enpl oyer would neither have hired nor rehired nor
retained in enploynment due to the increased |ikelihood that such an
enpl oyee woul d sustai n anot her occupational injury. C&P Tel ephone
Co. v. Director, ONCP, 564 F.2d 503, 6 BRBS 399 (D.C. Gr. 1977),
revig in part, 4 BRBS 23 (1976); Preziosi v. Controlled Industr.,
22 BRBS 468 (1989); Hallford v. Ingalls Shipbuilding, 15 BRBS 112
(1982).

Even in cases where Section 8(f) is applicable, the Specia
Fund is not |iable for nmedical benefits. Barclift v. Newport News
Shi pbuilding & Dry Dock Co., 15 BRBS 418 (1983), rev'd on other
grounds sub nom Director, OANCP v. Newport News Shipbuilding & Dry
Dock Co., 737 F.2d 1295 (4th Cr. 1984); Scott v. Rowe Machine
Wor ks, 9 BRBS 198 (1978); Spencer v. Bethlehem Steel Corp., 7 BRBS
675 (1978).

The Board has held that an enployer is entitled to interest,
payable by the Special Fund, on nonies paid in excess of its
[Tability under Section 8(f). Canpbell v. Lykes Brothers Steanship
Co., Inc., 15 BRBS 380 (1983); Lewis v. Anerican Marine Corp., 13
BRBS 637 (1981).

Attorney Fee

Cl aimant’ s attorney, having successfully prosecuted this claim
by obtai ni ng addi ti onal benefits as a result of a successful appeal
tothe Board, is entitled to a fee to be assessed agai nst Enpl oyer.
Claimant’s attorney has not submtted his fee application. Wthin
thirty (30) days of this receipt of this Decision and Order, he
shall submt a fully supported and fully item zed fee application,
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sending a copy thereof to the Enpl oyer’s Respondents’ counsel who
shall then have fourteen (14) days to coment thereon. A
certificate of service shall be affixed to the fee petition and the
postmark shall determne the tineliness of any filing. This Court
wi |l consider only those | egal services rendered and costs i ncurred
after April 23, 1997, the date of the informal conferences.
Services perforned prior to that date should be submtted to the
District Director for her consideration.

ORDER

Based upon the foregoi ng Fi ndi ngs of Fact, Concl usions of Law
and upon the entire record, | issue the follow ng conpensation
order. The specific dollar conputations of the conpensation award
shall be admnistratively perforned by the District Director.

It is therefore ORDERED t hat:

1. The Enployer, General Dynam cs Corporation, as a self-
insurer, shall pay to the C aimant conpensation for his tenporary
total disability from My 20, 1994 t hrough Septenber 11, 1994, and
then from May 2, 1995 to Septenber 14, 1995, and then from
Septenber 15, 1995 through March 6, 1996, based upon an average
weekly wage of $756.91, such conpensation to be conputed in
accordance wth Section 8(b) of the Act.

2. Commencing on March 7, 1996, and continuing thereafter for
104 weeks, the Enployer shall pay to the C aimnt conpensation
benefits for his permanent total disability, plus the applicable
annual adj ustnments provided in Section 10 of the Act, based upon an
aver age weekl y wage of $756. 91, such conpensation to be conputed in
accordance wth Section 8(a) of the Act.

3. After the cessation of paynents by the Enployer,
continui ng benefits shall be paid, pursuant to Section 8(f) of the
Act, from the Special Fund established in Section 44 of the Act
until further Order.

4. The Enployer shall receive credit for all anmounts of
conpensation previously paid to the Claimant as a result of his
repetitive trauma, right shoulder injuries. The Enpl oyer shal
also receive a refund, wth appropriate interest, of all
overpaynents of conpensation nmade to C ai mant herein

5. The Enpl oyer shall furnish such reasonabl e, appropriate and
necessary nedi cal care and treatnent as the Caimant's work-rel ated
injury referenced herein may require, even after the time period
specified in the second Order provision above, subject to the
provi sions of Section 7 of the Act.

6. Interest shall be paid by the Enpl oyer and Speci al Fund on
all accrued benefits at the T-bill rate applicable under 28 U S. C
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8§ 1961 (1982), conputed fromthe date each paynent was originally
due until paid. The appropriate rate shall be determ ned as of the
filing date of this Decision and Order with the District Drector.

7. Caimant's attorney shall file, withinthirty (30) days of
receipt of this Decision and Oder, a fully supported and fully
item zed fee petition, sending a copy thereof to Enpl oyer's counsel
who shall then have fourteen (14) days to comment thereon. This
Court has jurisdiction over those services rendered and costs
incurred after the informal conference on April 23, 1997.

DAVI D W DI NARDI
Adm ni strative Law Judge

Dat ed:

Bost on, Massachusetts
DVWD: | as
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